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with the move, or other conditions of 
the move are not reasonable. 

(2) Notwithstanding the provisions of 
paragraph (g)(1) of this section, a per-
son does not qualify as a ‘‘displaced 
person’’ (and is not eligible for reloca-
tion assistance under the URA or this 
section), if: 

(i) The person has been evicted for se-
rious or repeated violation of the terms 
and conditions of the lease or occu-
pancy agreement, violation of applica-
ble Federal, State or local law, or other 
good cause, and HUD determines that 
the eviction was not undertaken for 
the purpose of evading the obligation 
to provide relocation assistance; 

(ii) The person moved into the prop-
erty after the submission of the appli-
cation and, before signing a lease and 
commencing occupancy, received writ-
ten notice of the project, its possible 
impact on the person (e.g., the person 
may be displaced, temporarily relo-
cated, or suffer a rent increase) and the 
fact that he or she would not qualify as 
a ‘‘displaced person’’ (or for assistance 
under this section) as a result of the 
project; 

(iii) The person is ineligible under 49 
CFR 24.2(g)(2); or 

(iv) HUD determines that the person 
was not displaced as a direct result of 
acquisition, rehabilitation, or demoli-
tion for the project. 

(3) The owner may ask HUD, at any 
time, to determine whether a displace-
ment is or would be covered by this 
section. 

(h) Definition of initiation of negotia-
tions. For purposes of determining the 
formula for computing the replacement 
housing assistance to be provided to a 
residential tenant displaced as a direct 
result of privately undertaken rehabili-
tation, demolition, or acquisition of 
the real property, the term ‘‘initiation 
of negotiations’’ means the owner’s 
execution of the Housing Assistance 
Payments Contract. 

(Approved by Office of Management and 
Budget under OMB Control Number 2506– 
0121) 

[58 FR 43723, Aug. 17, 1993, amended at 65 FR 
16724, Mar. 29, 2000] 

PART 887 [RESERVED] 
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ASSISTANCE PAYMENTS PRO-
GRAM—FAIR MARKET RENTS 
AND CONTRACT RENT ANNUAL 
ADJUSTMENT FACTORS 
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Subpart D—Retroactive Housing Assistance 
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Projects 
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Assistance Payments. 
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for retroactive payments. 
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ments. 
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AUTHORITY: 42 U.S.C. 1437f and 3535d. 

SOURCE: 50 FR 38796, Sept. 25, 1985, unless 
otherwise noted. 

EDITORIAL NOTE: For revisions and amend-
ments affecting Schedules A, B, C, and D, 
issued under part 888, but not carried in the 
Code of Federal Regulations, see the List of 
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CFR Sections Affected, in the Finding Aids 
section of the printed volume and on GPO 
Access. 

Subpart A—Fair Market Rents 

§ 888.111 Fair market rents for exist-
ing housing: Applicability. 

(a) The fair market rents (FMRs) for 
existing housing are determined by 
HUD and are used in the Section 8 
Housing Choice Voucher Program 
(‘‘voucher program’’) (part 982 of this 
title), Section 8 project-based assist-
ance programs and other programs re-
quiring their use. In the voucher pro-
gram, the FMRs are used to determine 
payment standard schedules. In the 
Section 8 project-based assistance pro-
grams, the FMRs are used to determine 
the maximum initial rent (at the be-
ginning of the term of a housing assist-
ance payments contract). 

(b) Fair market rent means the rent, 
including the cost of utilities (except 
telephone), as established by HUD, pur-
suant to this subpart, for units of vary-
ing sizes (by number of bedrooms), that 
must be paid in the market area to 
rent privately owned, existing, decent, 
safe and sanitary rental housing of 
modest (non-luxury) nature with suit-
able amenities. 

[64 FR 56911, Oct. 21, 1999] 

§ 888.113 Fair market rents for exist-
ing housing: Methodology. 

(a) Basis for setting fair market rents. 
Fair Market Rents (FMRs) are esti-
mates of rent plus the cost of utilities, 
except telephone. FMRs are housing 
market-wide estimates of rents that 
provide opportunities to rent standard 
quality housing throughout the geo-
graphic area in which rental housing 
units are in competition. The level at 
which FMRs are set is expressed as a 
percentile point within the rent dis-
tribution of standard quality rental 
housing units in the FMR area. FMRs 
are set at either the 40th or 50th per-
centile rent—the dollar amount below 
which the rent for 40 or 50 percent of 
standard quality rental housing units 
falls. The 40th or 50th percentile rent is 
drawn from the distribution of rents of 
all units that are occupied by recent 
movers. Adjustments are made to ex-

clude public housing units, newly built 
units and substandard units. 

(b) Setting FMRs at the 40th or 50th 
percentile rent. Generally HUD will set 
the FMRs at the 40th percentile rent. 
HUD will set FMRs at the 50th per-
centile only in accordance with para-
graph (c) of this section. 

(c) Setting FMRs at the 50th percentile 
rent to provide a broad range of housing 
opportunities throughout a metropolitan 
area. (1) HUD will set the FMRs at the 
50th percentile rent for all unit sizes in 
each metropolitan FMR area that 
meets all of the following criteria at 
the time of annual publication of the 
FMRs: 

(i) The FMR area contains at least 
100 census tracts; 

(ii) 70 percent or fewer of the census 
tracts with at least 10 two bedroom 
rental units are census tracts in which 
at least 30 percent of the two bedroom 
rental units have gross rents at or 
below the two bedroom FMR set at the 
40th percentile rent; and 

(iii) 25 percent or more of the tenant- 
based rental program participants in 
the FMR area reside in the 5 percent of 
the census tracts within the FMR area 
that have the largest number of pro-
gram participants. 

(2) If the FMRs are set at the 50th 
percentile rent in accordance with 
paragraph (c)(1) of this section, HUD 
will set the FMRs at the 50th per-
centile rent for a total of three years. 

(i) At the end of the three-year pe-
riod, HUD will continue to set the 
FMRs at the 50th percentile rent only 
so long as the concentration measure 
for the current year is less than the 
concentration measure at the time the 
FMR area first received an FMR set at 
the 50th percentile rent. HUD will pub-
lish FMRs based on the 40th percentile 
rent for FMR areas that do not qualify 
for continued use of the 50th percentile 
rent. 

(ii) For purposes of this section, the 
term ‘‘concentration measure’’ means 
the percentage of tenant-based rental 
program participants in the FMR area 
who reside in the 5 percent of the cen-
sus tracts within the FMR area that 
have the largest number of program 
participants. 

(iii) FMR areas that do not meet the 
test for continued use of FMRs set at 
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the 50th percentile will be ineligible to 
use FMRs set at the 50th percentile for 
a period of three years. 

(iv) A PHA whose jurisdiction in-
cludes one or more FMR areas that are 
no longer eligible to use FMRs set at 
the 50th percentile may be eligible for 
a higher payment standard under 
§ 982.503(f). 

(d) FMR Areas. FMR areas are metro-
politan areas and nonmetropolitan 
counties (nonmetropolitan parts of 
counties in the New England States). 
With several exceptions, the most cur-
rent Office of Management and Budget 
(OMB) metropolitan area definitions of 
Metropolitan Statistical Areas (MSAs) 
and Primary Metropolitan Statistical 
Areas (PMSAs) are used because of 
their generally close correspondence 
with housing market area definitions. 
HUD may make exceptions to OMB 
definitions if the MSAs or PMSAs en-
compass areas that are larger than 
housing market areas. The counties de-
leted from the HUD-defined FMR areas 
in those cases are established as sepa-
rate metropolitan county FMR areas. 
FMRs are established for all areas in 
the United States, the District of Co-
lumbia, Puerto Rico, the Virgin Is-
lands, and the Pacific Islands. 

(e) Data sources. (1) HUD uses the 
most accurate and current data avail-
able to develop the FMR estimates and 
may add other data sources as they are 
discovered and determined to be statis-
tically valid. The following sources of 
survey data are used to develop the 
base-year FMR estimates: 

(i) The most recent decennial Census, 
which provides statistically reliable 
rent data. 

(ii) The American Housing Survey 
(AHS) data, conducted by the Bureau 
of the Census for HUD. AHS’s have 
comparable accuracy to the decennial 
Census, and are used to develop be-
tween-census revisions for the largest 
metropolitan areas on a four-year re-
volving schedule. 

(iii) Random Digit Dialing (RDD) 
telephone survey data, based on a sam-
pling procedure that uses computers to 
select statistically random samples of 
rental housing. 

(iv) Statistically valid information, 
as determined by HUD, presented to 

HUD during the public comment and 
review period. 

(2) Base-year FMRs are updated and 
trended to the midpoint of the program 
year they are to be effective using Con-
sumer Price Index (CPI) data for rents 
and for utilities or using rent-change 
factors obtained from the RDD re-
gional surveys. The RDD rent-change 
factors are developed annually for the 
metropolitan and nonmetropolitan 
parts of the HUD-specified geographic 
regions not covered by CPI surveys, 
and are used to update the base-year 
FMR estimates within these regions. 

(f) Unit size adjustments. (1) For most 
areas the ratios developed from the 
most recent decennial Census are ap-
plied to the two-bedroom FMR esti-
mates to derive FMRs for other bed-
room sizes. Exceptions to this proce-
dure may be made for areas with local 
bedroom intervals below an acceptable 
range. To help the largest most dif-
ficult to house families find units, 
higher ratios than the actual market 
ratios may be used for three-bedroom 
and larger-size units. 

(2) The FMR for single room occu-
pancy housing is 75 percent of the FMR 
for a zero bedroom unit. 

(g) Manufactured home space rental. 
The FMR for a manufactured home 
space rental (for the voucher program 
under part 982 of this title) is: 

(1) 40 percent of the FMR for a two 
bedroom unit; or 

(2) When approved by HUD on the 
basis of survey data submitted in pub-
lic comments, either the 40th or 50th 
percentile as applicable of the rental 
distribution of manufactured home 
spaces for the FMR area. HUD accepts 
public comments requesting revision of 
the proposed manufactured home 
spaces FMRs for areas where space 
rentals are thought to differ from 40 
percent of the FMR for a two-bedroom 
unit. To be considered for approval, the 
comments must contain statistically 
valid survey data that show either the 
40th or 50th percentile manufactured 
home space rent (including the cost of 
utilities for the manufactured home) 
for the FMR area. Once approved, the 
revised manufactured home space 
FMRs establish new base-year esti-
mates that will be updated annually 
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using the same data used to update the 
FMRs. 

[60 FR 42226, Aug. 15, 1995, as amended at 64 
FR 56911, Oct. 21, 1999; 65 FR 58873, Oct. 2, 
2000] 

§ 888.115 Fair market rents for exist-
ing housing: Manner of publication. 

FMRs will be published at least an-
nually in the FEDERAL REGISTER. The 
Department will propose FMRs and 
provide a comment period of at least 30 
days for the purpose of identifying 
areas where the FMRs are believed to 
be too high or too low. To be consid-
ered for FMR revisions, public com-
ments must include statistically valid 
rental housing survey data that justify 
the requested changes. After the com-
ments have been considered, the De-
partment will publish a final notice an-
nouncing FMRs to be effective on Octo-
ber 1 each year. 

[60 FR 42227, Aug. 15, 1995] 

Subpart B—Contract Rent Annual 
Adjustment Factors 

§ 888.201 Purpose. 
Automatic Annual Adjustment Fac-

tors are used to adjust rents under the 
Section 8 Housing Assistance Pay-
ments Program. 

[44 FR 75383, Dec. 20, 1979] 

§ 888.202 Manner of publication. 
Adjustment Factors will be published 

in the FEDERAL REGISTER at least an-
nually by Notice. Interim revisions 
may be published as market conditions 
indicate. In the case of revised factors 
applicable only to specific areas, the 
HUD Field Office will publish a notice 
appropriate to the limited scope of the 
revised factors (see § 888.204). 

[42 FR 60508, Nov. 25, 1977, as amended at 44 
FR 75383, Dec. 20, 1979; 47 FR 4252, Jan. 29, 
1982] 

§ 888.203 Use of contract rent auto-
matic annual adjustment factors. 

(a) To compute an adjustment to a 
Contract Rent, find the schedule of 
Automatic Annual Adjustment Factors 
for the appropriate Census Region or 
Standard Metropolitan Statistical 
Area— 

(1) If the Contract Rent includes all 
utilities, use the factor shown on the 
basic schedule for the rent bracket 
within which the particular Contract 
Rent falls and for the applicable size of 
unit (by number of bedrooms). 

(2) If the Contract Rent does not in-
clude all utilities but does include the 
highest cost utility, use the appro-
priate factor shown on the basic sched-
ule. 

(3) If the Contract Rent does not in-
clude any utilities or includes some 
utilities but not the highest cost util-
ity, use the Annual Adjustment Factor 
for Contract Rent (Excluding Utilities). 

(b) The adjusted monthly amount of 
the Contract Rent of a dwelling unit 
shall be determined by multiplying the 
Contract Rent in effect on the anniver-
sary date of the contract by the appli-
cable Automatic Annual Adjustment 
Factor (see paragraph (a) of this sec-
tion) and rounding the result as fol-
lows: 

(1) If the result contains a fractional 
dollar amount ranging from $0.01 to 
$0.49, round to the next lower whole 
dollar amount; 

(2) If the result contains a fractional 
dollar amount ranging from $0.50 to 
$0.99, round to the next higher whole 
dollar amount. 

[42 FR 60508, Nov. 25, 1977, as amended at 44 
FR 21769, Apr. 12, 1979; 47 FR 4252, Jan. 29, 
1982; 59 FR 38564, July 29, 1994] 

§ 888.204 Revision to the automatic an-
nual adjustment factors. 

If the application of the Annual Ad-
justment Factors results in rents that 
are substantially lower than rents 
charged for comparable units not re-
ceiving assistance under the U.S. Hous-
ing Act of 1937, in the area for which 
the factor was published or a portion 
thereof, and it is shown to HUD that 
the costs of operating comparable rent-
al housing have increased at a substan-
tially greater rate than the Adjust-
ment Factors, the HUD Field Office 
will consider establishing separate or 
revised Automatic Annual Adjustment 
Factors for that particular area. Any 
request for revision of the factors must 
be accompanied by an identification of 
the area, its boundaries and evidence 
that the area constitutes the largest 
contiguous area in which substantially 
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the same rent levels prevail. The HUD 
Field Office will publish appropriate 
notice of the establishment of any such 
revised Automatic Annual Adjustment 
Factors. These factors will remain in 
effect until superseded by the subse-
quent publication of Automatic Annual 
Adjustment Factors pursuant to 
§ 888.202. 

[44 FR 21769, Apr. 12, 1979] 

Subpart C—Retroactive Housing 
Assistance Payments for New 
Construction, Substantial Re-
habilitation, State Finance 
Agencies, Section 515 Farm-
ers Home Administration, Sec-
tion 202 Elderly or Handi-
capped, and Special Alloca-
tions Projects 

SOURCE: 56 FR 20084, May 1, 1991, unless 
otherwise noted. 

§ 888.301 Purpose and scope. 
(a) Purpose. This subpart describes 

the basic policies and procedures for 
the retroactive payment of Housing As-
sistance Payments to eligible project 
owners for the period from October 1, 
1979 to May 31, 1991 and for one-time 
Contract Rent determinations for such 
eligible project owners. 

(b) Applicability. This subpart applies 
to all project-based Section 8 Housing 
Assistance Payments Contracts under 
New Construction (Part 880); Substan-
tial Rehabilitation (Part 881); State Fi-
nance Agencies (Part 883); and Section 
515 Farmers Home Administration 
(Part 884). It also applies to those 
projects under Section 202 Elderly or 
Handicapped (Part 885) and Special Al-
locations (Part 886, Subparts A and C) 
whose Contract Rents are adjusted by 
use of the Annual Adjustment Factors 
(AAFs), as described in subpart B of 
this part. 

(c) Eligible project owners. Project 
owners may be eligible for retroactive 
payments if, during the period from Oc-
tober 1, 1979 to May 31, 1991: 

(1) The use of a comparability study 
by HUD (or the Contract Adminis-
trator), which was conducted as an 
independent limitation on the amount 
of rent adjustment that would have re-

sulted from use of the applicable AAF, 
resulted in the reduction of the max-
imum monthly Contract Rents for 
units covered by a Housing Assistance 
Payments (HAP) contract or resulted 
in less than the maximum increase for 
those units than would otherwise be 
permitted by the AAF; or 

(2) The HAP contract required a 
project owner to request annual rent 
adjustments, and the project owner 
certifies that a request was not made 
because of an anticipated reduction of 
the maximum monthly Contract Rents 
resulting from a comparability study. 

§ 888.305 Amount of the retroactive 
Housing Assistance Payments. 

(a) Recalculating the total rent adjust-
ment. To establish the amount of the 
retroactive HAP payment for which a 
project owner meeting the criteria in 
§ 888.301(c) is eligible, the total rent ad-
justment will be recalculated for the 
period from October 1, 1979 to May 31, 
1991. For purposes of establishing the 
amount of the retroactive payment 
only, the total rent adjustment will be 
an amount equal to the Contract Rent, 
minus the amount of the Contract 
Rent attributable to debt service, mul-
tiplied by the applicable AAF, for each 
year. 

(b) Calculating the retroactive payment. 
HUD (or the Contract Administrator) 
will pay, as a retroactive Housing As-
sistance Payment, the amount, if any, 
by which the total rent adjustment, 
calculated under paragraph (a) of this 
section, exceeds the rent adjustments 
actually approved for the same time 
period, except that in no event will any 
payment be an amount less than 30 per-
cent of the aggregate of the full Con-
tract Rent multiplied by the applicable 
AAF, minus the sum of the rent adjust-
ments actually approved for the same 
time period, adjusted by the average 
occupancy rate. 

(c) Occupancy rates. (1) Retroactive 
payments will be made only for units 
that were occupied, based on average 
occupancy rate, including units quali-
fying for vacancy payments under 24 
CFR 880.611, 881.611, 883.712, 884.106, 
885.985, 886.109, or 886.309, during the 
time period from October 1, 1979 to May 
31, 1991. 
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(2) When requesting retroactive pay-
ment, a project owner must, if the in-
formation is available, submit docu-
mentation of occupancy rates, on ei-
ther an annual or monthly basis, for 
the same time period. The average oc-
cupancy rate will be based on these 
records. If records are unavailable for 
the full time period, HUD (or the Con-
tract Administrator) will establish an 
average occupancy rate, to be used for 
the entire period, from the occupancy 
rate for the three years immediately 
preceding May 31, 1991. 

(d) Revised AAFs. For any year during 
the period from October 1, 1979 to May 
31, 1991, where a HUD field office pub-
lished a revised Annual Adjustment 
Factor that replaced the applicable 
AAF for a specific locality under 24 
CFR 888.204, the revised Annual Adjust-
ment Factor, which applied to all 
projects in that area, will be used to re-
calculate the total rent adjustment 
under paragraph (a) of this section, and 
to establish the amount of the retro-
active payments. 

(e) Special adjustments. When calcu-
lating the total rent adjustments and 
establishing the amount of the retro-
active payments under paragraphs (a) 
and (b) of this section, any special ad-
justments granted under 24 CFR 
880.609(b), 881,609(b), 883.710(b), 
884.109(c), 886.112(c), or 886.312(c) during 
the time period from October 1, 1979 to 
May 31, 1991, to reflect substantial gen-
eral increases in real property taxes, 
assessments, utility rates, utilities not 
covered by regulated rates, or for spe-
cial adjustments for any other purpose 
authorized by a waiver of the regula-
tions, will be deducted from the Con-
tract Rent before applying the AAF. 

(f) AAFs less than 1.0. For any area 
where an AAF of less than 1.0 was pub-
lished, a factor of 1.0 will be used to re-
calculate the total rent adjustments 
and to establish the amount of the ret-
roactive payments under paragraphs 
(a) and (b) of this section. 

(g) Debt service. (1) For purposes of 
this section, debt service includes prin-
cipal, interest, and the mortgage insur-
ance premium, if any. 

(2) The monthly debt service set 
forth in the original mortgage docu-
ments for a project will be used to com-
pute the debt service portion of the 

contract rent. The debt service will be 
compared to the spread of unit sizes in-
cluded in the original HAP contract, 
and the amount used in the calculation 
will be based on the percentage of total 
rent potential of the various unit 
types. 

(3) If, in some cases, HUD or the Con-
tract Administrator cannot determine 
the debt service for a project, the 
project owner will be asked to provide 
documentation of the debt service. The 
project owner will be notified by the 
HUD Field Office or the Contract Ad-
ministrator of the need for documenta-
tion of the debt service, and allowed 30 
days to respond, or for such longer pe-
riod as approved by HUD or the Con-
tract Administrator on a case-by-case 
basis. Where the debt service is not 
available to HUD or the Contract Ad-
ministrator and the owner is unable to 
provide the necessary information, ret-
roactive payments cannot be made. 

(h) Applicable AAF. The applicable 
AAF is the factor in effect on the anni-
versary date of the contract and appro-
priate for the area, for the size of the 
unit, and for the treatment of utilities; 
except where, for any year when AAFs 
were published after November 8 and 
made retroactive to November 8, a 
project owner was given the option to 
choose the factor in effect on the anni-
versary date or the retroactive factor, 
the applicable AAF is the factor chosen 
by the project owner in that year. 

(Approved by the Office of Management and 
Budget under control number 2502–0042) 

§ 888.310 Notice of eligibility require-
ments for retroactive payments. 

(a) Notice of eligibility requirements. 
HUD (or the Contract Administrator) 
will give written notice to all current 
owners of projects of the eligibility re-
quirements for retroactive payments. 
Eligible project owners must make a 
request for payment and a request for a 
one-time contract determination with-
in 60 days from the date of the notice. 

(b) Request for payment. (1) Owners el-
igible for retroactive payments under 
§ 888.301(c) must submit a request for a 
calculation of the total rent adjust-
ments and the establishment of the 
amount of the retroactive payment, as 
described in § 888.301 (a) and (b), and 
documentation of the occupancy rate 
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for the period from October 1, 1979, to 
May 31, 1991, if available. 

(2) Owners whose HAP contract re-
quires a request to be made for annual 
rent adjustments must certify that a 
request was not made because of an an-
ticipated reduction in the Contract 
Rents as a result of a comparability 
study. The certification must contain 
the year or years upon which the re-
quest for payment is based and a state-
ment of the basis for the belief that 
rents would have been reduced. 

(3) Retroactive payments will be 
made to owners over a three-year pe-
riod as funds are appropriated for that 
purpose. When funds are available for 
payment, HUD will publish a FEDERAL 
REGISTER notice containing procedures 
for claiming payments. 

(c) Request for one-time contract rent 
determination. When making a request 
for payment, eligible owners may also 
request a one-time contract rent deter-
mination, as described in § 888.320. Eli-
gible owners may request a one-time 
contract rent determination even if 
they choose not to request retroactive 
payments, provided they are eligible 
for retroactive payments. 

(d) Transfer of ownership since October 
1, 1979. Eligible owners who request ret-
roactive payments must certify that 
they are entitled to the entire amount 
of the payment. Any owner who is un-
able to certify must present docu-
mentation of an agreement between 
the current and former owners of the 
proportionate share of the payment for 
which each is eligible. 

(Approved by the Office of Management and 
Budget under control number 2502–0042) 

§ 888.315 Restrictions on retroactive 
payments. 

(a) Restrictions on distribution of sur-
plus cash. Retroactive payments for 
HUD-insured projects and other 
projects subject to limitations on the 
distribution of surplus cash will be de-
posited, in the manner of Housing As-
sistance Payments, into the appro-
priate project account. The payments 
will be subject to HUD rules and proce-
dures (or rules and procedures of other 
agencies, as appropriate), described in 
the applicable regulations and the HAP 
contracts, for distribution of surplus 
cash to project owners. 

(b) Replacement reserve. Projects re-
quired by HUD regulations to maintain 
a reserve for replacement account and 
to adjust the annual payment to the 
account each year by the amount of 
the annual rent adjustment must de-
posit into the account the propor-
tionate share of any retroactive pay-
ment received, in accordance with HUD 
regulations and the HAP contract. 

(c) Physical condition of HUD-insured 
or State-financed projects. If the most re-
cent physical inspection report of a 
HUD-insured project, completed by the 
mortgagee, or by HUD or the Contract 
Administrator if a mortgagee inspec-
tion is not present, shows significant 
deficiencies that have not been ad-
dressed to the satisfaction of HUD by 
the date the retroactive payment is de-
posited into the project account, the 
payment will not be made available for 
surplus cash distribution until the defi-
ciencies are resolved or a plan for their 
resolution has been approved by HUD. 

§ 888.320 One-time Contract Rent de-
termination. 

(a) Determining the amount of the new 
Contract Rent. Project owners eligible 
for retroactive payments, as described 
in § 888.301(c), may request a one-time 
Contract Rent determination, to be ef-
fective as described in paragraph (c) of 
this section. The request for a one-time 
rent determination must be made when 
submitting a request for retroactive 
payments, as described in § 888.315. If no 
claim for retroactive payments is 
made, an owner may submit only the 
request for a one-time rent determina-
tion, provided the owner is eligible for 
retroactive payments. The new Con-
tract Rent under this provision will be 
the greater of: 

(1) The Contract Rent currently ap-
proved by HUD (or the Contract Ad-
ministrator); or 

(2) An amount equal to the applicable 
AAF multipled by the Contract Rent 
minus debt service, calculated for each 
year from October 1, 1979, to May 31, 
1991. 

(b) Currently approved rent. The Con-
tract Rent currently approved by HUD 
(or the Contract Administrator) is the 
Contract Rent stated in the most re-
cent amendment to the HAP Contract 
signed by both HUD (or the Contract 
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Administrator) and the owner, or as 
shown on HUD Form 92458 (Rental 
Schedule) if the most recent amend-
ment to the HAP Contract cannot be 
located. 

(c) Effective date of new Contract Rent. 
The new Contract Rent, determined 
under paragraph (a) of this section, will 
be effective on May 31, 1991. 

(Approved by the Office of Management and 
Budget under control number 2505–0042) 

Subpart D—Retroactive Housing 
Assistance Payments for Mod-
erate Rehabilitation Projects 

SOURCE: 56 FR 20085, May 1, 1991, unless 
otherwise noted. 

§ 888.401 Purpose and scope. 

(a) Purpose. This subpart describes 
the basic policies and procedures for 
the retroactive payment of Housing As-
sistance Payments to eligible project 
owners for the period from October 1, 
1979 to May 31, 1991 and a one-time Con-
tract Rent determination for such eli-
gible project owners. 

(b) Applicability. This subpart applies 
to all Moderate Rehabilitation projects 
under 24 CFR part 882, subparts D, E, 
and H. 

(c) Eligible project owners. Project 
owners may be eligible for retroactive 
payments if, during the period from Oc-
tober 1, 1979 to May 31, 1991: 

(1) The use of a comparability study 
by the Public Housing Agency (PHA) as 
contract administrator, which was con-
ducted as an independent limitation on 
the amount of rent adjustment that 
would have resulted from use of the ap-
plicable AAF, resulted in the reduction 
of the maximum monthly Contract 
Rents for units covered by a Housing 
Assistance Payments (HAP) contract 
or resulted in less than the maximum 
increase for those units than would 
otherwise be permitted by the AAF; or 

(2) The project owner certifies that a 
request for an annual rent adjustment 
was not made because of an anticipated 
reduction of the maximum monthly 
Contract Rents resulting from a com-
parability study. 

§ 888.405 Amount of the retroactive 
Housing Assistance Payments. 

(a) Recalculating the total rent adjust-
ment. To establish the amount of the 
retroactive HAP payment for which a 
project owner meeting the criteria in 
§ 888.401(c) is eligible, the total rent ad-
justment will be recalculated for the 
period from October 1, 1979 to May 31, 
1991. Rents for that period will be re-
calculated, under the procedures set 
out in 24 CFR 882.410(a)(1), by applying 
the AAF for any affected year, and re-
calculating the rents for the remainder 
of the period as necessary. For each 
year thereafter, all rent adjustments 
made at the request of the owner at the 
time will be recalculated, under the 
procedures in 24 CFR 882.410(a)(1), to 
account for the new adjustments. 

(b) Calculating the retroactive payment. 
HUD will pay, through the PHA, as a 
retroactive Housing Assistance Pay-
ment the amount, if any, by which the 
total rent adjustment, calculated 
under paragraph (a) of this section ex-
ceeds the rent adjustments actually ap-
proved for the same time period. 

(c) Occupancy rate. (1) Retroactive 
payments will be made only for units 
that were occupied, based on average 
occupancy rate, including units quali-
fying for vacancy payments under 24 
CFR 882.411, during the time period 
from October 1, 1979 to May 31, 1991. 

(2) When requesting a retroactive 
payment, a project owner must, if the 
information is available, submit docu-
mentation of occupancy rates, on ei-
ther an annual or monthly basis, for 
the same time period. The average oc-
cupancy rate will be based on these 
records. If records are unavailable for 
the full time period, the PHA will es-
tablish an average occupancy rate, to 
be used for the entire period, from the 
occupancy rate for the three years im-
mediately preceding May 31, 1991. 

(d) Revised AAFs. For any year during 
the period from October 1, 1979 to May 
31, 1991, where a HUD field office pub-
lished a revised Annual Adjustment 
Factor that replaced the applicable 
AAF for a specific locality under 24 
CFR 888.204, the revised Annual Adjust-
ment Factor, which applied to all 
projects in that area, will be used to re-
calculate the total rent adjustment 
under paragraph (a) of this section, and 
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to establish the amount of the retro-
active payments. 

(e) Special adjustments. When calcu-
lating the total rent adjustments and 
establishing the amount of the retro-
active payments under paragraphs (a) 
and (b) of this section, any special ad-
justments granted under 24 CFR 
882.410(a)(2) during the period from Oc-
tober 1, 1979 to May 31, 1991, to reflect 
substantial general increases in real 
property taxes, assessments, utility 
rates, utilities not covered by regu-
lated rates, or for special adjustments 
for any other purpose authorized by a 
waiver of the regulations, will be de-
ducted from the base rent before apply-
ing the AAF. 

(f) AAFs less than 1.0. For any area 
where an AAF of less than 1.0 was pub-
lished, a factor of 1.0 will be used to re-
calculate the total rent adjustments 
and to establish the amount of the ret-
roactive payments under paragraphs 
(a) and (b) of this section. 

(Approved by the Office of Management and 
Budget under control number 2502–0042) 

§ 888.410 Notice of eligibility require-
ments for retroactive payments. 

(a) Notice of eligibility requirements. 
PHAs will give written notice to all 
current owners of projects, for which 
they are the Contract Administrators, 
of the eligibility requirements for ret-
roactive payments. Eligible project 
owners must make a request for pay-
ment or a request for a one-time con-
tract determination within 60 days 
from the date of the notice. 

(b) Request for payment. (1) Owners el-
igible for retroactive payments under 
§ 888.401(c) must submit a request for a 
calculation of the total rent adjust-
ments and the establishment of the 
amount of the retroactive payment, as 
described in § 888.401 (a) and (b), and 
documentation of the occupancy rate 
for the period from October 1, 1979 to 
May 31, 1991, if available. 

(2) Owners claiming eligibility under 
§ 888.401(c)(2) must certify that a re-
quest was not made because of an an-
ticipated reduction in the Contract 
Rents as a result of a comparability 
study. The certification must contain 
the year or years upon which the re-
quest for payment is based and a state-

ment of the basis for the belief that 
rents would have been reduced. 

(3) Retroactive payments will be 
made to owners over a three-year pe-
riod as funds are appropriated for that 
purpose. When funds are available for 
payment, HUD will publish a FEDERAL 
REGISTER Notice containing procedures 
for claiming payments. 

(c) Request for one-time contract rent 
determination. When making a request 
for payment, eligible owners may also 
request a one-time contract rent deter-
mination, as described in § 888.420. Eli-
gible owners may request a one-time 
contract rent determination even if 
they choose to forgo receiving retro-
active payments, provided they are eli-
gible for retroactive payments. 

(d) Transfer of ownership since October 
1, 1979. Eligible owners requesting ret-
roactive payments must certify that 
they are entitled to the entire amount 
of the payment. Any owner who is un-
able to certify must present docu-
mentation of an agreement between 
the current and former owners of the 
proportionate share of the payment for 
which each is eligible. 

(Approved by the Office of Management and 
Budget under control number 2502–0042) 

§ 888.415 Restrictions on retroactive 
payments. 

(a) Restrictions. Retroactive payments 
are subject to all regulations, proce-
dures, or restrictions that apply to 
Housing Assistance Payments. 

(b) Review of initial rents. Before cal-
culating the amount of any retroactive 
payment, the PHA, if directed by HUD, 
will review whether rents were exces-
sive when initially set. 

(c) Physical condition of projects. If the 
most recent physical inspection report 
by the PHA shows significant defi-
ciencies that have not been addressed 
to the satisfaction of the PHA by the 
date the retroactive payment is depos-
ited into the project account, the pay-
ment will not be made available until 
the deficiencies are resolved or a plan 
for their resolution has been approved 
by the PHA. 

§ 888.420 One-time Contract Rent de-
termination. 

(a) Determining the amount of the new 
Contract Rent. Project owners eligible 
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for retroactive payments, as described 
in § 888.401(c), may request a one-time 
Contract Rent determination, to be ef-
fective as described in paragraph (c) of 
this section. The request for a one-time 
rent determinaton must be made when 
submitting a request for retroactive 
payments, as described in § 888.415. If no 
claim for retroactive payments is 
made, an owner may submit only the 
request for a one-time rent 
determinaton, provided the owner is el-
igible for retroactive payments. The 
new Contract Rent under this provision 
will be the greater of: 

(1) The Contract Rent currently ap-
proved by the PHA; or 

(2) An amount equal to the Contract 
Rent as adjusted to May 31, 1991 under 
§ 888.405(a). 

(b) Currently approved rent. The Con-
tract Rent currently approved by the 
PHA is the Contract Rent stated in the 
most recent amendment to the HAP 
Contract signed by both the PHA and 
the owner. 

(c) Effective date of new Contract Rent. 
The new Contract Rent, determined 
under paragraph (a) of this section, will 
be effective on May 31, 1991. 

(Approved by the Office of Management and 
Budget under control number 2502–0042) 
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